
 

Briefing for the Public Petitions Committee 

Petition Number: PE1362 

Main Petitioner: Brian McKerrow 

Subject: Post legislative scrutiny of the Family Law (Scotland) Act 2006 

Calls on the Parliament to urge the Scottish Government to clearly 
demonstrate how the Family Law (Scotland) Act 2006 is compliant with the 
European Convention on Human Rights, the Children (Scotland) Act 1995 and 
the key tenets of Scots Law and to publish the documents and evidence of 
such compliance.  

 

Background 

The Scottish legislation relating to parental rights and responsibilities 

The Children (Scotland) Act 1995 (as amended) („the 1995 Act‟) is the Act 
setting out the framework of parental responsibilities and rights (PRRs) in 
respect of children living in Scotland.  

Mothers automatically have PRRs in respect of their child and the same 
applies to fathers who were married to the child‟s mother at the time of the 
child‟s conception or subsequently (1995 Act, s 3). Unmarried fathers used to 
only be able to acquire PRRs by entering into a written agreement with the 
child‟s mother (1995 Act, s 4) or by application to the court (1995 Act, s 11). 
Whilst the aforementioned methods of acquiring PRRs are still competent, the 
Family Law (Scotland) Act 2006 („the 2006 Act‟) strengthened the position of 
unmarried fathers by providing that, where a child‟s father is registered on the 
birth certificate as the father of the child on or after 4 May 2006, he 
automatically has PRRs in respect of that child (2006 Act, s 23). The change 
in the law was not retrospective in the sense that this method of acquiring 
PRRs is not open to fathers who were registered on the birth certificate as the 
father of a child prior to that date (although the other methods of acquiring 
PRRs are available to such fathers). 

A variety of court orders relating to PRRs can be granted under section 11 of 
the 1995 Act, including orders granting or revoking PRRs and orders settling 
disputes about the child‟s residence and contact with the child by the non-
resident parent (ie the parent that the child does not live with).  An unmarried 
father (or indeed any other individual) making an application under section 11 
does not need to have PRRs, it is sufficient that he or she “claims an interest” 

http://www.scottish.parliament.uk/business/petitions/docs/PE1362.htm
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(s 11(3)(a)(i)). All applications under section 11 are decided having regard to 
several key principles, including the principle that the welfare of the child is the 
paramount consideration. 

The 2006 Act (s 24) amended the 1995 Act to make it more explicit that the 
court should take into account any issue of domestic abuse when considering 
any application under section 11 of the 1995 Act. However, domestic abuse 
was already considered by the courts under the pre-2006 law because of the 
aforementioned principle that the welfare of the child is the paramount 
consideration. 

Sometimes the parent who the child lives with does not comply with a court 
order awarding contact with the child to the non-resident parent. A person in 
breach of a court order made under section 11 can be found in contempt of 
court with the possibility of them being fined or imprisoned. The court also has 
the discretion to alter who the child lives with as a result of the breach of the 
contact order (1995 Act, s 11).  

The relationship between parent and child and the European Convention 
on Human Rights (ECHR) 

Article 8 of the European Convention on Human Rights (ECHR) provides that 
everyone has a right to respect for his family life and there shall be no 
interference with this right except that which is 1) in accordance  with law and 
2) is necessary in a democratic society. In most cases before the European 
Court of Human Rights („the European Court‟) relating to art 8 it is the national 
authority‟s compliance with the second requirement that is disputed by the 
applicant. 

Ties between a parent and a child clearly fall within the scope of art 8. 
However, people wishing to rely upon art 8 have to prove that „family life‟ 
actually exists. A biological relationship alone is insufficient to attract art 8 
protection in the absence of any further legal or factual elements indicating the 
existence of a personal relationship between parent and child.1  

In relation to the treatment of a father compared to a mother under the ECHR, 
Lord Reed and Professor Murdoch state: 

“The ECHR does not require that a father must enjoy equality of 
treatment with the mother of a child”  

(Reed and Murdoch, A Guide to Human Rights Law in Scotland, 2008, 
para 6.08) 

Furthermore, there is also no specific right under art 8 of the ECHR for a 
parent to have contact with a child or have a child reside with him or her. The 
European Court has accepted that it is not appropriate for it to substitute its 
judgement in this regard for that of the national authorities who have the 

                                            
1
 Reed and Murdoch, A Guide to Human Rights Law in Scotland, 2008, para 6.07. For an 

example of a case where the existence of family life was at issue see Lebbink v Netherlands 
(1 June 2004).  
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advantage of having direct contact with the parties concerned and in 
determining the crucial issue of what it in the best interests of the child.2  

The European Court does examine carefully any domestic decision within the 
scope of art 8 which has been influenced by a factor based on discriminatory 
treatment, contrary to art 14 of the ECHR. For example, there is a recent 
strand of case law of the European Court where the Court found the German 
law relating to contact with their children by unmarried fathers (which was 
subsequently reformed) to be in breach art 14 taken together with art 8. Unlike 
the situation in Scotland, under the pre-reform German law the mother 
ordinarily determined the unmarried father‟s contact with his child. This could 
only be overridden by the court when the father could prove by way of an 
exception to the general rule that such contact was in the interests of the 
child. Married fathers under the former German law, on the other hand, had a 
right of contact with their child (although this right could be subsequently 
modified or removed by the court).3 

Although the European Court is reluctant to examine the merits of national 
authorities‟ decisions, it is keen to ensure that the national authorities‟ 
decision-making procedures give due recognition to the guarantees contained 
in art 8. In other words, procedures in court cases about residence and 
contact must allow parents adequate involvement in the decision-making 
process and must also be carried out without undue delay.4 

The Scottish system and the ECHR 

There are several cases which concern the Scots law and practice associated 
with PRRs and their compliance with the ECHR. 

In McMichael v United Kingdom (1995) (which pre-dates the reforms 
contained in the 2006 Act) the European Court upheld the distinction in Scots 
law between the automatic conferment of PRRs on a married father and the 
requirement placed on the unmarried father to take some form of positive step 
to acquire these rights (such as an application through the courts) as being a 
proportionate response in achieving the legitimate aim of distinguishing 
between fathers who had some justifiable claim and those whose status 
lacked sufficient merit. 

In Glaser v United Kingdom (2000) the European Court considered whether 
the Scottish courts had taken sufficient measures to ensure the other parent‟s 
compliance with a contact order granted in favour of the applicant. In the 
particular circumstances of the case, the European Court found that the 

                                            
2
 Reed and Murdoch, A Guide to Human Rights Law in Scotland, 2008, para 6.08. Examples 

of cases where the European Court have stated this general principle include Elsholz v 
Germany (13 July 2000); Hoffman v Germany (11 January 2002); Hoppe v Germany (5 
December 2002); Sahin v Germany (8 July 2003); Sommerfield v Germany (8 July 2003); 
Gorgulu v Germany (26 February 2004). 
3
 Hoffman v Germany (11 January 2002); Sahin v Germany (8 July 2003) Sommerfield v 

Germany (8 July 2003). 
4
 Reed and Murdoch, A Guide to Human Rights Law in Scotland, 2008, para 6.42. An 

example of a case where the national authorities were found to be at fault in this regard is 
Elsholz v Germany (13 July 2000). 



 4 

Scottish courts could not reasonably have taken coercive steps at any point, 
such as committing the mother to prison or changing the children‟s residence. 
In particular the European Court found that the change of residence was not a 
course which the children would have supported and one which would have 
affected their security and safety. The European Court concluded that the 
national authorities in this instance did strike a fair balance between the 
competing interests in the case and did not fail in their responsibilities to 
protect the applicant‟s right to respect for family life. 

In White v White (2001 SC 689) the Court of Session in Scotland considered 
whether the framework set out in the 1995 Act (prior to the 2006 Act reforms) 
was compliant with art 8 of the ECHR. The case concerned a couple who 
were divorced and where the father was applying for contact with his younger 
child under section 11 of the 1995 Act. The Court of Session observed that 
the 1995 Act was compliant with art 8 of the ECHR since it respects family life 
and contains provisions enshrined in legislation for balancing the competing 
interests of various members of the family and in making regard for the child‟s 
welfare the paramount consideration. 

Scottish Government Action 

Since the 2006 Act came into force the Scottish Government has published 
several pieces of research associated with contact with children by non-
resident parents.  

In October 2006, the Scottish Government published the research findings of 
a study of child contact enforcement in the sheriff courts. One of the key 
findings is that the incidence of cases of non-compliance with child contact 
orders dealt with by the courts surveyed is low, and the number of families 
involved is even lower. 

In 2007 the Scottish Government published a report presenting the findings of 
a literature review of mechanisms for dealing with child contact issues in 
different countries where there has been a history of child abuse, neglect or 
domestic abuse. The report stressed the importance of grounding policy in 
this area in a solid research evidence base, in order to appropriately assess 
the different claims made by various stakeholder groups. 

Also in 2007, the Scottish Government published a report of a Scotland-wide 
survey which was undertaken to collect data on the volume and nature of child 
contact arrangements made by divorced or separated parents and how these 
arrangements were implemented. One of the key findings was that the 
overwhelming majority of contact arrangements were agreed between parents 
- less than 5% had negotiated arrangements with the help of mediators, 
lawyers or through a court. 

The Scottish Government has also commissioned research on the experience 
of non-resident parents in court hearings about contact and has carried out 
research on reporters in child welfare hearings.   Both pieces of research are 
due to be published towards the end of this calendar year. 

http://www.scotland.gov.uk/Publications/2006/10/16092253/1
http://www.scotland.gov.uk/Publications/2007/10/25160036/0
http://www.scotland.gov.uk/Publications/2008/03/12145638/1
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Scottish Parliament Action 

Following its consideration of the bill which became the 2006 Act, the Justice 
1 Committee appointed Mary Mulligan MSP as reporter on an inquiry into the 
provision of family support services in Scotland. Her report was published in 
December 2006 and the Justice 1 Committee took evidence from the Deputy 
Minister for Education and Young People on 21 February 2007. 

Recent Parliamentary Questions on the 2006 Act have included the following: 

S3W-7969 - Pauline McNeill (Glasgow Kelvin) (Lab) (Date Lodged 
Tuesday, December 18, 2007): To ask the Scottish Executive what research 
it has done to establish the number of cases under the Family Law (Scotland) 
Act 2006 where contact with a parent has been agreed but not implemented. 

Answered by Fergus Ewing (Friday, January 18, 2008): These figures are 
not available centrally. However, the Scottish Court Service (SCS) is working 
with Justice Analytical Services to improve the accuracy and level of detail of 
the civil judicial statistics it collects, and as part of this work SCS has recently 
begun recording more information about craves in actions raised. This will 
enable researchers to identify all court actions initiated in 2008 onwards in 
which child contact is craved by the pursuer, and therefore which records to 
access for further information. 

S3W-13640 - Willie Coffey (Kilmarnock and Loudoun) (SNP) (Date 
Lodged Thursday, May 29, 2008): To ask the Scottish Executive what 
impact the Family Law (Scotland) Act 2006 has had on the number of fathers 
obtaining custody of their children.5 

S3W-13639 - Willie Coffey (Kilmarnock and Loudoun) (SNP) (Date 
Lodged Thursday, May 29, 2008): To ask the Scottish Executive what 
impact the Family Law (Scotland) Act 2006 has had on the number of fathers 
obtaining access to their children. 

Answered by Kenny MacAskill (Monday, June 09, 2008): Figures on the 
number of fathers obtaining contact or residency orders are not held centrally. 
We intend to evaluate the impact of the Family Law (Scotland) Act 2006 in 
due course. 

S3W-28977 - Patrick Harvie (Glasgow) (Green) (Date Lodged Monday, 
November 16, 2009): To ask the Scottish Executive, further to the answer to 
question S3W-13639 by Kenny MacAskill on 9 June 2008, when it intends to 
review the Family Law (Scotland) Act 2006. 

Answered by Fergus Ewing (Wednesday, November 25, 2009): As the act 
is still relatively new, we are not planning a full review of the Act at this time, 
although we continue to monitor its impact. (…)6 

 

                                            
5
 The response to S3W-13640 referred the MSP to the answer given to S3W-13639. 

6
 The remainder of the Parliamentary Answer discusses work done by outside bodies on 

aspects of the 2006 Act not relevant to the subject matter of this petition. 

http://www.scottish.parliament.uk/business/committees/justice1/papers-06/FamilySupportServicesfinalreport.pdf
http://www.scottish.parliament.uk/business/committees/justice1/or-07/j107-1102.htm#Col4227
http://www.scottish.parliament.uk/Apps2/Business/PQA/default.aspx?pq=S3W-7969
http://www.scottish.parliament.uk/Apps2/Business/PQA/default.aspx?pq=S3W-7969
http://www.scottish.parliament.uk/Apps2/Business/PQA/default.aspx?pq=S3W-13640
http://www.scottish.parliament.uk/Apps2/Business/PQA/default.aspx?pq=S3W-13640
http://www.scottish.parliament.uk/Apps2/Business/PQA/default.aspx?pq=S3W-13639
http://www.scottish.parliament.uk/Apps2/Business/PQA/default.aspx?pq=S3W-13639
http://www.scottish.parliament.uk/Apps2/Business/PQA/default.aspx?pq=S3W-28977
http://www.scottish.parliament.uk/Apps2/Business/PQA/default.aspx?pq=S3W-28977
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Between 2006 and 2008 the Petitions Committee considered PE944 by Gary 
Strachan calling on the Scottish Parliament to urge the Scottish Executive to 
(a) investigate why there is no presumption of equal access/residence for 
children with both parents after separation in Scottish law; (b) investigate bias 
against fathers as equal parents in the Scottish Court System; (c) investigate 
why contact orders are not enforced and (d) investigate why parental 
responsibilities and rights are ignored by the medical, welfare and government 
institutions to the detriment of children. In September 2008 the Petitions 
Committee agreed to close consideration of the petition on the basis that 
research into child contact cases in sheriff courts was being carried out. 
However, in doing so, it invited the Scottish Government to work with the 
petitioner to highlight issues raised by the petition in future work. 

Between 2006 and 2008 the Public Petitions Committee and the Justice 
Committee considered PE997 by Peter Cox, on behalf of the Mothers for 
Justice Campaign, calling on the Scottish Parliament to urge the Scottish 
Executive to provide greater protection to the children and partners of abusive 
parents by introducing legislation to ensure that (a) where an allegation of 
abuse has been made against a parent, access rights are suspended pending 
a full investigation; (b) all previous convictions of an abusive parent are taken 
into account before access rights are granted; (c) all access hearings are held 
in open court; and (d) all sheriffs who deal with child custody cases are given 
appropriate training.  In October 2008 the Justice Committee closed the 
petition on the basis that it had highlighted the issue of judicial training in the 
context of its consideration of the Judiciary and Courts (Scotland) Bill. 

Sarah Harvie-Clark 

Senior Research Specialist 
13 October 2010 
 

SPICe research specialists are not able to discuss the content of petition briefings 
with petitioners or other members of the public. However if you have any comments 
on any petition briefing you can email us at spice@scottish.parliament.uk 

Every effort is made to ensure that the information contained in petition briefings is 
correct at the time of publication. Readers should be aware however that these 
briefings are not necessarily updated or otherwise amended to reflect subsequent 
changes. 

 

http://www.scottish.parliament.uk/business/petitions/docs/PE944.htm
http://www.scottish.parliament.uk/business/petitions/docs/PE997.htm
http://www.scottish.parliament.uk/s3/bills/06-JudiciaryCourts/index.htm
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